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ABSTRACT:

The status and the treatment of detainees in tlae om terror’ is one of the major
contentious topics in current transatlantic relaioThis article aims to explain the
reasons for transatlantic disunity on this issuavall as to assess its impact on the
stability and the persistence of the transatlas@curity community. | argue that
divergent strategic cultures are the main sourdeaofatlantic differences in attitudes
towards the question of detainees. In particulagtesgic culture affects the way in
which foreign policy elites and the military penoeiof the threat emanating from
transnational terrorism and the adequate respansie These perceptions, in turn,
influence a state’s approach to legal provisiondap@ng to detainees. Given this
close relation between strategic cultures and detempolicy, any attempt to work
towards a transatlantic rapprochement on this isgillehave to take into account
more comprehensive differences concerning threatepdons and the nature of

military operations in response to those threats.



Introduction

The western response to 9/11 started with a fokceéifirmation of the transatlantic
security community’sclose ties: for the first time in 52 years, NAT®@aoked Article

V of its defence charter, thereby indicating thadiaess of all NATO member states
to regard 9/11 as an attack on the alliance. Itndiitake long, however, until this
transatlantic unity began to dwindle. In its mititaesponse to 9/11, the US preferred
‘coalitions of the willing’ over the establishedtrsatlantic security framework within
NATO (cf. Rees, 2006: 112ff.). In 2003, with the 4#8 war against Iraq, it seemed
that the traditional transatlantic security cootiera had reached a historical low
point — not least due to the disunity among theogean governments on whether or
not to support the war (cf. Cox, 2005: 217).

Against this background, some observers argued ttleatmain challenge for the
transatlantic security community was the US’ pd4tt9preference for unilateral
action and/or flexible bilateral cooperation (cfed® & Aldrich, 2005: 914,
Berenskoetter, 2005: 84ff.; Risse, 2003: 16; Daalde03: 154). However, it soon
became evident that it was not only the institudloimamework of the transatlantic
security community that was apparently on the ves§einravelling, but also its
underlying set of shared norms and values. In @4dr, this pertained to the status
and the treatment of detainees in Afghanistan eax |

At the beginning of 2002, it first became appatéat the question of detainees might
develop into an issue when the Bush administraterided that neither Al-Qaeda nor
the Taliban would be granted Prisoner of War stathen captured in Afghanistan
(Shanker & Seelye, 2002), whereas its Europeam@artinvolved in the Operation
Enduring Freedom (OEF) had a different view. Howetansatlantic differences in
approaches to the law of armed conflict are not’rewd the experience of previous
joint military operations had shown that theseat#hces could be worked out quite
pragmatically. Consequently, apart from some @itgtatements from the European
side of the Atlantic, the issue did not receive mattention. This, however, changed

when allegations of the mistreatment of detainee8bu Ghraib, Guantanamo and

' Emanuel Adler and Michael Barnett (1998: 30) mkefa security community as a transnational

region of states ‘whose people maintain dependaipectations of peaceful states’. Such an entity
rests on three factors: a set of shared norms alo@s, a pattern of social and economic interaction
and the existence of a multilateral institutiomahfiework (cf. Risse, 2003: 6ff.).

Most notably, all European states ratified Additil Protocol | (1977) to the Geneva Conventions,
whereas the US refused to do so. See Aldrich (1991)



elsewhere became public in 2004. At that pointoRaan governments became very
alert to the issue of detainees in Afghanistan kad and came to regard it ‘as
illustrative for differences in standards that uirscribe the potential for closer
transatlantic cooperation’ (Rees, 2006: 115) ingthert to combat terrorism.

Where do these cracks in the normative foundatibrthe transatlantic security
community stem from? And how will they affect itslsility and persistence? In this
paper, | will argue that the contrasting US anddpean approaches to the treatment
of detainees in the so-called ‘war on terror’ candttributed to differences in their
respective strategic cultures. In particular, Ilvgihow that a state’s past military
experience has a decisive impact on how its palitamd military elites perceive the
nature of military operations in the framework oft‘war on terror’, e.g. as an
entirely ‘new’ kind of war, as a number of countesurgency campaigns or as
‘policing’ by military means. These perceptions,timn, affect a state’s approach to
the status and the treatment of detainees in theow terror’.

The article provides a comparative study of the Aigerican, British and German
approach to the legal provisions pertaining to ide&s in the light of each state’s
respective strategic culture. It is based on aryaisaof official documents such as
military doctrines, field manuals and official spbes as well as in-depth interviews
with policy-makers and senior military staff in theee countries. ThES’ strategic
cultural approachto the ‘war on terror’ (summarised under the hegdiffnew war’)

is built on the assumption that the ‘war on terngran entirely new kind of war.
Viewed from this perspective, it is difficult to ply the law of armed conflict
(LOAC) most part of which was drafted 30 or morangeago to this new war — not
least because the opponent would take advantagayolegal constraints western
states subject themselves to. In order to retailioario regain its military advantage,
the US should work toward a relaxation of legalndtds, in particular those
pertaining to detainees, the argument gd&stish strategic culture (‘hearts and
minds’), by contrast, is built upon a long historical ex@ece of unconventional
warfare. Thus British policy and military eliteswteto conceive of the ‘war on terror’
as a series of counter-insurgency campaigns. Thierlyng idea of the British
approach is that particularly in counter-insurgenaynpaigns, respect for the LOAC
in general and the lawful treatment of detainegsanticular are crucial in winning the
hearts and minds of the local populaéerman strategic culture (‘policing’)s

characterised by the belief that the ‘war on térroas almost every other military



operations Germany is currently involved in — isstb@erceived as a kind of
‘international police action’. In contrast to theSUapproach, adherents of this
perspective argue that this type of armed confidnsufficiently legally regulated.
They tend to perceive terrorism suspects as addifidternational criminals’ who fall
somewhere in between the provisions of the LOAGhenone hand and domestic law
and international human rights law on the other.

The remainder of this article is divided into faections. In the next section, | will
discuss theoretical approaches that seek to accmunthe current tensions in
transatlantic relations with respect to the questid how well they explain the
transatlantic conflict over the issue of detain@ése third part will be devoted to an
inquiry into the US’, the UK’s and Germany’s appbao the issue of detainees in
the ‘war on terror’ in the light of their respedigtrategic cultures. In the fourth part |
will examine how these divergent strategic cultuneight affect the stability and
persistence of the transatlantic security community the conclusion, | will

summarise my argument and my findings.

Explaining the cracks in the normative foundation @ the transatlantic security
community

The majority of scholars studying the developmehttle transatlantic security
community after the end of the Cold War have cotre¢ed on the shift in the global
distribution of power this historical event impliefin alternative approach seeks to
explain tensions in transatlantic relations by ®nog on the divergent impact 9/11
had on either side of the Atlantic. Yet others pant the relevance of domestic
politics in both the US and Europe in order to axplthe current cracks in the

normative foundation of the transatlantic securdgynmunity.

Unipolarity

The tensions that have developed within transatlaetations since the end of the
Cold War are often attributed to the shift in thistbution of power this event
implied. The end of the Cold War is either regar@asdgiving rise to a ‘unipolar

moment’ (Krauthammer, 1990) in global history orthe passage to a long-lasting



and stable unipolar world order (Wohlforth, 1989Against this background Robert
Kagan (2002, 2003; cf. Daalder, 2003: 151) arguned it is this historical shift
towards unipolarity and the huge power disparibesveen the US and Europe that
cause differences in their respective strategituoes and thus shake up the normative
foundations of the transatlantic security commufi§imply put, Kagan holds that
after the end of the Cold War, Europe retreatethfgbobal power political ambitions
into a ‘world-apart status’ (Kagan, 2002: 23), wdas the US was left alone with ‘the
burden of maintaining global security’ (ibid: 29jrom this perspective, one could
explain the transatlantic rift concerning detaingeshe ‘war on terror’ by pointing
out that the Europeans, unwilling to use militaoycke beyond their own borders, can
afford to indulge in the niceties of the LOAC, whas the US, being the primary
target of globally operating terrorism networksfasced to retain its freedom from
legal restrictions in order to be able to effedieombat this opponent.

There are, however, two sets of problems with #xplanation: firstly, European
statesare projecting military force beyond their borderstibm Afghanistan and Iraq.
In fact, their very involvement in these militaryperations makes the issue of
detainees so contentious, as joint military operetiwith the US confront Europeans
with the problem of how to safeguard interoper&pilihile at the same time adhering
to their legal obligations. Secondly, and more ingatly, Kagan’'s notion of
‘strategic culture’ ultimately reduces the latter @ function of a state’s power
resources. While these certainly affect strategittuce, the concept of strategic
culture covers a far broader range of aspects, sgclan actor's past military
experiences, its civil-military relations and itsoader political system and culture (cf.
Johnston, 1995; see also below). Moreover, theentidebate about the status and the
treatment of detainees was preceded by a less @uoms but nonetheless long-
standing divergence on the topic beginning with Ui refusal to ratify the 1977
Additional Protocol | to the Geneva Conventionst-adime when the world order

was essentially bipolar.

®  For a slightly different approach, see Samueltiigion, who argues that the post-Cold War order

is ‘a strange hybrid, a uni-multipolar system’ (2986). According to Huntington, it is precisely
this hybrid condition that gives rise to tensiomgransatlantic relations.

See also Rosemary Foot, who gives the unipolarngyment a constructivist twist by stating that
the US used the images of Guantanamo and Abu Glasila symbolic representation of
unrestrained power, ‘as political version of military ‘shock and awe’ tactics, aboa# to
demonstrate mastery over the enemy and to trytimiohate would-be terrorists, their sympathizers
or other opponents’ (2006: 138).



The impact of 9/11

A second line of argument holds that the terrositacks of 9/11 had a different

impact on either side of the Atlantic. Being theedt target of the attack, the US quite
naturally had the strongest reaction to it, theuargnt goes: ‘Because America and
Europe experienced 11 September differently, thelicy convergence on dealing

with the threat represented by these attacks hes tsetical rather than strategic’

(Daalder, 2003: 157; cf. Moravcsik 2003: 76; Kattem, 2002: 7). According to this

perspective, transatlantic differences in the threarception lead to divergent

responses to the threat, including the questiohost to deal with detainees in the
‘war on terror’.

While it is certainly true that different threatrpeptions are part of the reason why
European states and the US address the issueaniek in different ways, it would

miss the point to ascribe them to the experienc® X alone. Threat perceptions and
strategic choices build upon experiences an actmtermvith threats and opponents in
the past rather than being conditioned by one siegknt. Actors tend to perceive
threats through the lens of past experiences ey, 3981: 35; Snyder, 1977: 16).

Domestic politics on either side of the Atlantic

A third approach to explaining cracks in the nonretoundation of the transatlantic
partnership concentrates on domestic forces witlerUS, European states and/or the
EU foreign policy establishment. According to ThamRisse, ‘it is domestic politics,
stupid!, rather than structural changes in thermagonal system that has made the
Atlantic a wider ocean’ (2003: 17). Risse depidte first Bush administration as
comprising three branches: a moderate branch cdsurtid traditional conservatism
headed by figures such as Colin Powell and supgdryehe US military, a branch of
offensive realist neoconservatives such as Dicknéheand Donald Rumsfeld and,
finally, a group of liberal neoconservatives contadtto regime change policies such
as then Undersecretary of Defense Paul Wolfowiiid(i11-12). 9/11, Risse argues,
shifted the domestic balance of power towardsitiexdl neoconservative branch and
their ideal of promoting democracy and human rigiitsecessary by military means
(ibid:13). The consequences this shift in US-Anmeamicdomestic politics had for
transatlantic relations are exacerbated by thetlfieattthe Europeans do not speak with

one voice either. Rather, they are divided betw&aullists’, ‘Atlanticists’ and



‘liberal internationalists’, all of whom are, howsy more oriented towards
multilateral approaches to world politics than thé5-American counterparts (ibid:
15).

This approach is promising inasmuch it highliglms impact of domestic power shifts
on threat perceptions and security policy. Yesiproblematic to directly apply it to
the transatlantic split over detainee policy. Frsin the case of detainees, it was the
offensive realist neoconservatives, Donald Rumséeid Dick Cheney, who were
most influential in developing the US-American die¢2 policy, and not so much the
liberal neoconservatives around Paul Wolfowitz.delty, it is again highly unlikely
that changing governing coalitions completely reeeexisting orientations with
respect to the treatment of detainees. They migidifyn them, but they are not able

to completely replace them.

Taking strategic culture seriously

According to Alastair Johnston’s definition, stgiteculture is a system of meaning
that encompasses first, general assumptions aba@tata’s security environment
pertaining to ‘the role of war in human affairghe nature of the adversary and the
threat it poses’ and ‘the efficacy of the use afc&; and second, more specific
assumptions ‘about what strategic options are tbetrafficacious for dealing with
the threat environment’ (1995: 46). As such, ipalscludes specific approaches to
and interpretations of the law of armed conflictasmuch as the latter consists of
constitutive and regulatory norms aimed at goveyrilre conduct of armed conflict
(cf. Farrell 2005, Strategic culture is more than an interveningalald mediating
between the hard facts of balance-of-power poldicd strategic behaviour (cf. ibid:
41). It is a system of meaning through which acpmceive and communicate about
those hard facts in the first place. In this ways iconstitutive of an actor’s security
environment. That is not to say that objective itieal and hard facts do not exist;
rather, in order to become intelligible to actdisgy necessarily have to enter the

realm of language and symbolic representation: ‘Poéicymaker, the military

> On the difference between regulatory and coratéunorms in security cultures, see Katzenstein

(1996: 18ff.). Constitutive norms pertain to anoast identity, whereas regulatory norms aim at
constraining their behaviour. The law of armed tiontovers both aspects inasmuch as it defines
categories of actors in war (combatants and cndljaand aims at regulating their respective
behaviour.



professional, and the concerned citizen, cannotaggp contemporary challenges in
a strategic cultural void’ (Gray, 1999: 60).

The main users and reproducers of strategic cudgemilitary and foreign policy
elites, with the broader political public as aneaiional milieu’ that demarcates the
broader boundaries of possible strategic posturastis, 2002a: 108f.). Military and
foreign policy elites can use strategic cultureaminstrumental way; however, it is
not entirely at their disposal. Rather, by usingtlitey become entangled in pre-
existing structures of meaning (cf. Farrell, 20058f.).

Strategic culture is semi-permanent, meaning th& a relatively inert system of
meaning perpetuated by military and political oigations, but it is also to some
extent open to change, albeit change will takeeplacrementally and at a slow pace
(Gray, 1999: 52; Snyder, 1977: 9). External shauesone possible source of change
(cf. Lantis, 2002a: 111). At the same time, it lauysible to assume that changes in
domestic power relations may lead to modificatioha state’s strategic culture.
Finally, there is no deterministic causality betwestrategic culture and strategic
choices. Strategic culture provides a pattern ofggion and communication through
which actors make sense of their security envirartraad through which they justify
their strategic choices. It thereby limits avai@ablays of framing situations and
options of action, but it does not determine thefmYee, 1996). Given that strategic
culture is closely linked to institutional memorie$ the military and the state’s
organisational foreign policy infrastructure, it gnasises historical experience stored
in those organisations, more precisely, the lessbase organisations learnt from
historical experiences and the way in which thegtegpret them in the light of new

events.

Detention in the ‘war on terror’

In January 2002 the US administration determinatl e 1949 Geneva Conventions
would apply neither to Al-Qaeda nor to the TaliianAfghanistar® Twenty days
later, on 7 February, George Bush was forced tseeWhat decision after both France
and the UK had threatened that they would not aflogir forces to turn over Al-
Qaeda or Taliban fighters captured in Afghanistathe US authorities should the US

®  For the legal reasoning behind that decision,Jsé® Yoo, Memorandum for William J. Haynes ||

‘Application of treaties and laws to al Qaeda aradiban detainees’, 09/01/2002, in Greenberg &
Dratel (2005: 38-79).



government stick to its decision. As a consequeBush declared that while the
Geneva Conventions would apply to the Taliban, tiwewyld not apply to Al-Qaeda
and neither the Taliban nor Al-Qaeda would be gm@nprisoner-of-war status
(Shanker & Seelye, 2002; Greenwood, 2002: 316)aAsatter of policy, however,
detainees would be treated humanely. European gmests, in contrast, left no
doubt that they did not intend to relax the legalvisions pertaining to detainees in
the ‘war on terror’. Concerning the question of tee captured Taliban and Al-
Qaeda fighters would be granted prisoner-of-watustahey argued that this had to
be determined on a case-by-case basis rather yhaméneral presidential verdict (cf.
Garraway, 2004: 113ff.).

While it was not generally disputed that the agille law of armed conflict allows
for the category of ‘unlawful combatants’ not eetit to prisoner-of-war status and
the privileges attached to it, the US administratveas criticised for assuming that
this category of fighters would not enjayy legal protections under the LOAC (cf.
Roberts, 2007; Greenwood, 2002). The provisionsiBeé in Article 75 of the 1977
Additional Protocol to the Geneva Conventions aidely regarded as reflecting
customary international law concerning minimum deads pertaining to battlefield
detainees (cf. Roberts, 2002: 23). In addition, tnstetes would agree that detainees
have certain non-derogable rights deriving fromeinational human rights
instruments — a view the US apparently does naesftd Garraway, 2006: 38ff.).

The question of thetatusof detainees in the ‘war on terror’ is crucialsnauch as it
affects three particularly contentious aspectsheirttreatment Firstly, there is the
guestion of how detainees can be tried and for loowg they can be held without
trial. The US announced to try detainees beforéamny commissions, whereas most
European states were deeply suspicious of thismwpind would have preferred trials
before either international war crimes tribunalsdomestic civil courts (Garraway,
2004: 119). Until 2006, however, the US failed &b gp the military commissions it
had promised. In large parts, this was due todliffies in gathering evidence against
the detainees that could be used before such caiomss (Roberts, 2007; Golden,
2004b). This, in turn, triggered the question af iow long detainees could be held
without trial. Many lawyers argue that even if de¢es do not enjoy the protections
of the prisoners-of-war status, they can only btided until the termination of
hostilities (Dinstein, 2004: 50). The US, howewaems to imply that some of them
have to be held indefinitely (White, 2005).



Secondly, there was the question of which intertiogaechniques were permitted. In
a memorandum of 1 August 2002 US Assistant Attor@&neral, Jay S. Bybee,
restricted the definition of torture to physicalrpgequivalent in intensity to the pain
accompanying serious physical injury, such as offgdare, impairment of bodily
function, or even death’ and mental pain ‘resudffim significant psychological harm
of significant duration”. According to this definition, interrogation technes the
European Court of Human Rights (ECHR) determinedéoprohibitef, such as
isolation, sleep deprivation and wall standing, ldobe permitted for use by US
personnel on detainees in the ‘war on terfor’.

The third issue relates to the question of ‘exgaleenditions’, that is, the transfer of
detained persons to other states. According toclertd9 of the Fourth Geneva
Convention, protected persons must not be remawed the occupied territory and
transferred to another state — for instance, Gnanté@ Bay in Cuba, or to any other
place where legal provisions pertaining to thettnemt of detainees were less likely
to be enforced. Given that the US administratiahrtt consider Al-Qaeda members
to be protected by the Geneva Conventions, thelédfal position was that they could
be removed from Afghanistan when captured therdrala, the situation was slightly
different, since the US accepted that the Genewvavé€dions would apply in that
theatre. Yet the Bush administration reinterprebean so as to render the removal of
‘unlawful combatants’ from Iraq admissible (Peaist2006: 12625°

Whilst policy-makers on the European side of thiawtic made clear that they did
not share the US’ approach to detention in the ‘ovaterror’, they largely avoided to
voice too strong criticisms of it — at least in pabThe British government raised the
issue in its diplomatic relations with its US coenpart only in connection with the
British citizens held in Guantdnamo. When askedutlibe detention policy in
Afghanistan in the House of Commons, Geoff HoorentlSecretary of Defence
‘stated that he had no doubt that the US was aatiragcordance with international
law’ (Happold, 2004: 630). In Germany, it was nhaithe Bundestag that —

Jay S. Bybee, Memorandum for Alberto R. Gonz&#asndards of Conduct for Interrogation under
18 U.S.C. 88 2340-2340A', in Greenberg & Dratel(20172).

8 Ireland v. The United Kingdom — 5310/71 [1978]HEC 1, 18/01/1978.

Cf. ‘Working Group on Detainee Interrogation imetGlobal War on Terrorism: Assessment of
Legal, Historical, Policy, and Operational Consadems’, 04/04/2003, in Greenberg & Dratel

(2005: 340ff.).

See Jack Goldsmith, Memorandum for Alberto R. Zades ‘Permissibility of Relocating Certain

“Protected Persons” from Occupied Iraq, 19/03/2@04reenberg & Dratel (2005: 366-380).
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apparently not very successfully — called on then@@& government to publicly
condemn the US' approach to detention in the ‘war terror™ Within the
framework of military operations, however, the mssof detention did not seem to
raise any doubts on transatlantic military interapdity in the early years after 9/11.
Non-US OEF troops operating in Afghanistan handeer aetainees to the US —
simply because the US was the only nation runnieterdion facilities in that
theatre"?

While the Europeans largely neglected the issw#etdinees in the early phase of the
operations in the ‘war on terror’, they became valert to it after allegations of ill-
treatment of prisoners in Abu Ghraib and Guantanbewame public in 2004. It also
became clear that with the expansion of NATO’s rim¢ional Stability and
Assistance Force (ISAF) to the whole of Afghanisstarting in 2005, ISAF troops
would have to handle more detainees than beforea Assult, ISAF changed its
detainee policy (cf. Dempsey, 2005). Memoranda afdéistanding (MOUSs)
concluded between ISAF members and the Afghan gawvent in 2005 and 2006 rule
that detainees have to be handed over to the Afghtrorities within 96 hours after
their arrest. While this step put states partianmain ISAF into a legally safe position,
it led at the same time to a ‘Babel-like set ohagements and agreements in present-
day Afghanistan’ (Roberts, 2007: 200). InitiallyARO had attempted to negotiate a
joint agreement covering all NATO member statesis,Thowever, failed due to
disagreement over the provisions the joint MOU #thonclude. In particular, there
was disagreement over the question of whether M8idsild prohibit the transfer of
detainees from Afghan custody to third states,algo to the US. The British MOU
does not rule out that possibility but requiresdpmritten agreement of the Ui,
whereas the German MOU forbids any relocation tdidees from Afghanistalf.
Around the same time, allegations about a CIA-rystesnatic programme of

‘extralegal renditions’ of terrorism suspects beeapublic (cf. Grey, 2006), which

1 See, for instance, Antrag der FDP-BundestagstrakiFir die Einhaltung der grundlegenden

Menschenrechte  und  Grundfreiheiten in  Guantanamo y’, Ba10/12/2003; URL
http://dip.bundestag.de/

btd/15/021/1502175.pdf.

The situation in Irag was different inasmuch &sforces had their own detention facilities there.
Memorandum of Understanding between the Goverhwiethe United Kingdom of Great Britain
and Northern Ireland and the Government of themglaRepublic of Afghanistan concerning
Transfer by the United Kingdom Armed Forces to AfghAuthorities of Persons Detained in
Afghanistan, Appendix 3 to the House of Commong&eCommittee on Foreign Affairs Second
Report, July 2006.

1 Interview Bundesministerium der Verteidigung (Bi)Y Bonn, 04/04/2007.
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once again increased the attention to the issuéeténtion. On the one hand,
commissioned reports by the Council of Europe Kéarty, 2006, 2007) charged
European states of tacit complicity in abductiohgheir own citizens by the CIA,
thereby calling into question the Europeans’ attsmp delineate their approach to
detention in the ‘war on terror’ from the US’ priaet On the other, in some states
these charges resulted in activities by courtsapliggments, which tried to firm up the
legal bases of their states’ detention policy.

In the meantime, the US also partly revised itidee policy. This mainly resulted
from pressure exerted by human rights NGOs and biiiels and by decisions by US
domestic courts (cf. Foot, 2006: 140). After a nembf Supreme Court decisions
challenging the US’ position on detention in thatven terror'>, on 17 October 2006
the US government adopted the ‘Military Commissigies, which provides a clearer
legal framework for the handling of detainees ia tar on terror’ (Roberts, 2007:
200), but has also been criticised for restricting rights of the judiciary to review
the government’s detainee policy (Shane & Liptak0&). Changes in the US’
detainee policy are also reflected in the 2006 Afreld Manual on the treatment of
detainees, which states that detainees have taebéed in accordance with the
Geneva Convention§.The Army Field Manual, however, only applies to bSiitary
personnel, not to the CIA. The CIA’s standards detention and interrogation are
determined by presidential executive order, whieadchnot to be made public (Smith,
2007).

US strategic culture and the treatment of detairidiesv War’

Two aspects of the US’ strategic culture are ofipalar importance when it comes to
explaining the US’ detainee policy in the ‘war aror’. Firstly, the US’ strategic

culture is mainly concerned with conventional weefaSecondly, and related, after
9/11 there was a strong tendency in parts of thehBadministration to regard the
‘war on terror’ as an entirely new kind of war aasl completely different from how

war had been fought in the past. This, in turn,tedhe assumption that the law of

5 Hamdi v. Rumsfeld (2004), concluding US citizémshe ‘war on terror’ are to be granted habeas
corpus rights; Rasul v. Bush (2004), concluding-hi$h nationals have habeas corpus rights, and,
finally, Hamdan v. Rumsfeld (2006), ruling that tb&’ military commissions violate Common
Article 3 of the Geneva Conventions.

Field Manual No. 2-22.3, ‘Human Intelligence @alor Operations’, Army Headquarters,
Washington, DC, September 2006.
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armed conflict, most parts of which had been dda8@ or more years ago would not
be applicable to the ‘war on terror’.

The US’ experience in Vietnam and the eventualfailof its campaign there are
widely regarded as an illustration of its forcasability to adapt to the requirements
of unconventional warfare. John Nagl (2005), fostance, argues that the US
military’s fixation on big, conventional wars preued it from learning the right
lessons early on in the campaign and therefore tealty failed. The US’
implementation of a refined counter-insurgency doetin El Salvador in the 1980s
proved to be less than a success (Schwarz, 19@la@ording to Bruce Hoffmann
(2004), counter-insurgency campaigns continue tehkeeUS military’s weakness.
The US forces’ persistent focus on conventional drto a general lack of subtlety
in their approaches to unconventional campaigns iEhmainly reflected in their use
of massive firepower, the heavy reliance on teabgywland, in the field of
intelligence, a clear preference for technical liigence (TECHINT) over human
intelligence (HUMINT) (cf. Thornton, 2007: 150ff.Moreover, when it comes to
HUMINT, the US army intelligence forces’ interrogat training and technique
before 9/11 was mainly geared towards a convertiopponent in a Cold War
scenario. The techniques taught and used aimestraiceng information about the
location and designation of massed enemy forceskba 2005: 45). Consequently,
US army interrogation personnel had virtually rearting in unconventional scenarios
and were unprepared for the opponent they are dainthe ‘war on terror’. In
addition, they were understaffed, overwhelmed Jaitye numbers of detainees of
guestionable intelligence value and under hugespresto produce results (ibid.).
This, in turn, led some of the army interrogatie@rgonnel to adopt techniques that
came close to crossing the boundaries of the GeGemgentions (ibid.).

This bottom-up challenge to the Geneva Conventimiscided with a more forceful,
top-down policy to relax the legal provisions pariiag to detainees. The justification
for this move usually starts with the assumpticat the ‘war on terror’ is an entirely
new kind of war. As President Bush explained skiatter 9/11, ‘the mindset of war

must change. [...] It is a different type of battédi. It is a different type of war.’

" Recently, however, there has been some changleinUS’ approach to counter-insurgency.
Notably, the new joint Army and Marines countertirgency field manual by Gen. David Petraeus
heavily draws upon British counter-insurgency doetr but also the Marines’ own experience and
doctrine. See David H. Petraeus and James F. A@oanterinsurgency’, FM 3-24 (Washington,
DC: Headquarters Department of the Army, 2006).a(50 Chin (2007).
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(quoted in Younge, 2001§. Against this background, the 1949 Geneva Convestio
were assumed to be outdated (cf. Wippman, 2808preover, as the opponent itself
is said to show scant regard for the LOAC, bindifg forces to its provisions would
not only unduly restrict their military efficiencyput would also provide no
disincentive for the opponent to engage in uncotweal tactics (Yoo and Ho, 2003:
10). This is not entirely new to US strategic thimik The US’ main objection to the
1977 Additional Protocol | was that it grants toouah legal protection to
unconventional forces (Aldrich, 1991). After 9/Iigwever, this strategic reasoning
seems to be amplified in parts by a perceptionhef dpponent as ‘uncivilised’ in
contrast to the ‘civilised’ western forces (cf. Még 2006Y°

On the whole, though, the idea of holding detaineeslegal grey zone is a relatively
new element in US strategic thinking and it wasnogymeans unanimously shared
within the administration and the military. On thentrary, it was initially mainly
promoted by Vice-President Dick Cheney and a sgrallip of White House counsels
(cf. Golden, 2004a). Donald Rumsfeld and the Peamtdgecame involved only later
(Golden, 2004b), whereas Secretary of State Caimel criticised the government’s
plans for putting US soldiers at risk of beingtitated as well when captured in the
‘war on terror'?! A second major source of challenge for this nevepective on the
detention was parts of the military itself, thathigher-ranking officers and Judge
Advocate Generals (JAGs). Their professional trejnand ethic before 9/11 was
based on compliance with the Geneva Conventionshanthn rights law. The new
strategic reasoning promoted by parts of the Buashiristration clearly clashed with
the officers’ more inert set of norms (cf. Pearlst2006: 1276). Their ability to
influence the US’ detainee policy in the ‘war orrée proved to be limited, however
— not least due to the primacy the US grants tiaivcontrol over the military (ibid:
1278).

UK strategic culture and the treatment of detaing#sarts and Minds’

18 Bush, in turn, is echoed by Gonzales in one sfrémoranda to the president: ‘As you have said,
the war against terrorism is a new kind of war.'igandum by Alberto R. Gonzales ‘Decision re
Application of the Geneva Convention on Prisondrgvar to the Conflict with Al Qaeda and the
Taliban’, in Greenberg & Dratel (2005: 119).

% Interview US delegate to NATO Headquarters, Belss€9/02/2007.

2 *You have people with absolutely no morale. [...]sthmo rules, no anything, just savagery.’
Interview US delegate to NATO Headquarters, Briss86/02/2007.

2L See Colin L. Powell, ‘Draft Decision Memoranduor the President on the Applicability of the
Geneva Convention to the Conflict in Afghanistan’Greenberg & Dratel (2005: 122-125).
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British strategic culture is often depicted as ddmoally opposed to the US-
American one, in particular when it comes to un@mwnal campaigns (Kaldor,
1999; Mockaitis, 1995). In contrast to the US’ net@f failure in this field, the
British are frequently perceived as champions iis tiscipline. This is clearly
exaggerated, given that also the British failedome of these campaigns (Palestine,
Aden), or had at least difficulties in adapting ttee requirements of the conflict
environment (Cyprus, Northern Ireland). However,itiBm counter-insurgency
doctrine is widely considered superior to othernare’ approaches to this type of
conflict, even though the British not always sucteeproperly implementing it.

The British strength in unconventional campaighsostly regarded as a legacy of
its colonial history: ‘Imperial policing, intras&security, and counterinsurgency have
been considered normal roles for the British Army] [for most of its history it has
viewed its expeditionary role to fight on contin@ntEurope as aberrant and
peripheral.” (Cassidy, 2005: 58). This history hadnajor impact on shaping the
British counter-insurgency doctrine. Its main tesnate an integrated civil-military
approach and an emphasis on political and econagefarm, a philosophy of
minimum necessary force, i.e. the use of militacé with restraint, and, finally, a
high degree of flexibility and adaptability througbcentralised command and control
structures (cf. Nagl, 2005; Cassidy, 2005; Thorn#04). The key objective of this
approach is to divide the civilian populace frore thsurgents — winning the civilian
populace’s ‘hearts and minds’ — and thus to cutlefinsurgents from the supportive
environment they need in order to survive. A cdriaacern in counter-insurgencies
from the British point of view is intelligence: mfmation about who actually is a
civilian and who is an insurgent or a terroristisThpproach places a premium on
human intelligence acquired from local informarito¢kaitis, 2003: 28). It does not
preclude captured suspected insurgents or tesdiiein being interrogated. Yet it
seems that even in the field of interrogation, Bngtish approach is geared towards
unconventional campaigns and places more emphasestablishing the detainee’s
identity and its role in the insurgency than the ekiman pre-9/11 one with its focus
on conventional ‘full unit designations’ (cf. Magke2004: 47).

This approach to unconventional war coincides watlstrong awareness of the
strategic disadvantages of disregarding legal prons pertaining to the treatment of
detainees. This is a lesson learned from one ofdkes in which the implementation

of British counter-insurgency doctrine was lesstparfect: Northern Ireland. After
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the Provisional IRA (PIRA) had started a bombingnpaign in 1970, the British
government decided to resort to internment in otderounter that campaign. During
interrogation, internees were exposed to coer@ehrtiques the ECHR later ruled to
constitute inhuman and degrading treatment. Althodigese techniques proved
tactically successful in the sense that even the dé being subjected to them made
internees talk, they were strategically disastioubat they increased the support for
the PIRA and undermined the legitimacy of Britisihmd, both domestically and
internationally (cf. Thornton, 2007: 91ff.).

One could be inclined to conclude that the respddercive interrogation techniques
resulted from the British failure to properly impient their counter-insurgency
doctrine — that it was effectively a deviance frd@ntish strategic culture. This,
however, would overlook the fact that coercive lirdgation techniques also have a
history that goes back to British colonial campaidibid: 94)?* Thus, in the 1970s
they were still part of the UK’s historical repdareof unconventional warfare, albeit
not a central one and certainly a highly controaérene. The experience of the
Northern Ireland campaign resulted in a partiatuegwithin British strategic culture
inasmuch as it illustrated that coercive interragatechniques could not survive in
the era of mass media and Britain’s integratioreifective supra-national human
rights regimes such as the ECHR.

By now, however, the lesson learned from the NortHeeland campaign is firmly
embedded into British strategic culture in genenadl into the British approach to
detention policy in particular. In the public disese on detention in the ‘war on
terror’, the 1978 ECHR ruling serves as a benchnfiarkpermissible interrogation
technique$® Although there were attempts to question the appliity of the law of
armed conflict in the framework of the ‘war on tetr(cf. Reid, 2006), there seems to
be a broad consensus that treating detainees ordaswe with legal standards is
important not only for legal and moral reasons, &lso for strategic ones: to do
otherwise helps the insurgents and undercuts thénhacy of the counter-insurgency

% To do justice to the British military, howevet,should be noted that a number of high-ranking

officers opposed the 1971 internment in Northerelaind, which was promoted mainly by
politicians (Thornton, 2007: 92).

See, for instance, United Kingdom Parliament tJ@ommittee on Human Rights, Nineteenth
Report, 08/09/2004. Interview former UK governmefficial, London 23/01/2007.

23
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as well as it fails to provide a role model foratieg rule of law structures in states

affected by the insurgendé).

German strategic culture and the treatment of degs: ‘Policing’

German strategic culture is traditionally charastat by anti-militarist sentiments, a
certain suspicion against the use of the militawrycombat roles for the purpose of
achieving foreign policy goals, a firm commitmeatultilateralism and the desire to
legally regulate all aspects of the use of milithoyce (Longhurst, 2004; Lantis,
2002b). The end of the Cold War arguably promptedacn changes in Germany’s
approach to the use of military force. The mairetsrof its strategic culture, however,
remain largely intact and had a conceivable immacthe German approach to the
treatment of detainees in the ‘war on terror’.

German anti-militarist sentiments and Germany’sra@st in using military force are
deeply rooted in its history and its role in botroMd Wars. Throughout the Cold
War, the Bundeswehr’s purpose was strictly defenamnd it was firmly embedded in
the transatlantic security framework. With Germanpgarticipation in NATO’s 1999
Kosovo air campaign, Allied Force, German militéoyces for the first time in post-
1945 history were deployed in a combat mission. [@vthiis development indicates a
certain change in post-Cold War German strategitii@y its impact should not be
exaggerated. Changes took hold mainly among palligites who remain, however,
aware of the political constraints posed by theabes political public and its
continued endorsement of anti-militarist values (@fntis, 2002b¥° In addition, even
among political elites, there was only a fragilel amcomplete consensus on the use of
military force in the aftermath of Kosovo (Longhyr@004: 78). Germany’s overall
reaction to 9/11 and to the US’ ‘war on terror’ el to confirm rather than revoke
existing strategic cultural patterns (ibid: 151heTthreat of international terrorism
was perceived as an issue of law enforcement réliaer war (Katzenstein, 2002),
although military ‘policing’ could play a role iméat.

There are some persisting tenets of German stcatedfiure that continue to shape

German strategic discourses about the ‘war on rterkbost importantly, German

2 Interview security expert, Colchester 26/02/200Rferview security expert, Shrivenham,
08/03/2007.

% While a majority of German MPs, for instance, sappGermany’s continued involvement in
NATO’s ISAF mission in Afghanistan, polls indicateat by the end of 2006, almost two thirds of
the German population wanted German troops to likdvdawn as soon as possible (Dempsey,
2007a).
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strategic culture is centred on a broadened natfagecurity that emphasises aspects
such as human security and a strong concern forahunghts rather than being
focused on traditional threats. Moreover, its comment to multilateralism remains
unaltered or even firmed up in the aftermath ofl9Ainally, German strategic culture
continues to be ‘legalistic’ in the sense that atrmall aspects of Germany’s use of
military force are highly legally regulated. Theldiers themselves are bound more
tightly to the norms and values of German Basic lthan to command obedience
(Longhurst, 2004: 42). Germany’s participation itarmed or ongoing military
missions is often discussed in terms of the legalitthe mission in question rather
than its political desirability or the prospects fetrategic succesS.In addition,
Germany often acts as a main sponsor of new teeatid conventions in the realm of
the LOAC, such as the Landmine Convention, thermatisonal Criminal Court (ICC)
and the efforts to restrict the use of cluster mians, and it is prone to criticising
countries which are not supportive of these prgjsoth as the UZ.

The endorsement of a broadened notion of secumitgonjunction with a deeply
rooted suspicion against German involvement in @mtissions among the broader
public resulted in a propensity among German palitelites to label all missions
German troops are involved in as peacekeeping apdlizing missions, even though
both ISAF and OEF clearly go beyond that (cf. Deeyp2007b). This, in turn, leads
to insecurities among German political elites antitany personnel as to the legal
framework applicable in such missions. It is argtieat policing and peacekeeping
operations do not qualify as international armexflaci and that they are accordingly
insufficiently regulated by the existing provision$ the LOAC, even though the
missions are to be conducted in its spirit (cf.iBye2006). These insecurities extend
to the status of detainees in the war on terratt) wie general trend being to regard
them as criminals that need to be treated at mimnm accordance with a state’s
domestic laws and international human rights favn stark contrast to the US’
attempts to relax the LOAC'’s provisions in the ‘vear terror’, German policy makers
and military personnel ask for the development rofirdernational legal framework

applicable in these ‘policing’ missions. Their cent, however, does not reflect

% The PDS/The Left party, for instance, who oppo&stmany’s contribution to OEF and ISAF
brought a case before the German ConstitutionaktGdaiming that the deployment of German
troops in Afghanistan violated both German Basievland the LOAC. See Organstreitverfahren
der PDS/Die Linke gegen die Bundesregierung, Betkii03/2007.

27 Interview BMVg, Bonn, 04/04/2007.

% |nterview BMVg, Bonn 04/04/2007.
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considerations of the strategic advantage of ptapythe legal rules, as in the British
case. Rather, it is an expression of a more piiedipelief in the need for legally

regulating all aspects of the use of military force

Differences in strategic cultures and the future ofthe transatlantic security
community

The preceding section has shown that transatlagifierences concerning the
treatment of detainees in the ‘war on terror’ alesely related to differences in
strategic cultures. The US’, Britain’'s and Germangpproach to the treatment of
detainees are integrated into their respectivepettof strategic culture. In particular,
historical experiences stored in political and tarly organisations of a state tend to
affect the way its political and military elites rpeive not only of new security
challenges, but also of the nature of the militaegponses to them. In this
perspective, it was mainly the perception of tharan terror’ as an entirely new kind
of military conflict that led parts of US’ polititand military elites to question the
applicability of the LOAC to detainees capturedhat conflict. This perception was
not shared by their British and German counterspavho tend to regard the ‘war on
terror as series of counter-insurgency campaigims tkie British case) or as
‘international police actions’ (in the German cask) both perspectives, treating
detainees in accordance with the LOAC is vieweditas, either for strategic reasons
or for more principled convictions about how thee usf military force should be
regulated.

Emphasising the extent to which existing strategitures affect the development of
strategic solutions to new challenges, i.e. theass detainees in the ‘war on terror’,
is not to say that other aspects do not have apgdm Rather, the case of the US is a
good example of how aspects such as a state’sveefawer position, the experience
of 9/11 and domestic political changes can infl@estrategic cultures. The US is
clearly in a powerful position to challenge exigtiegal provisions pertaining to the
treatment of detainees. In so doing, it might eerable to influence the emergence
of new customary rules. Yet mere power cannot atcéar the possibility a state
chooses in dealing with security challenges. Sniyilathe experience of 9/11
probably added to the US’ perception of transnafiderrorism as a new type of
threat. However, this perception in itself is tacertain extent conditioned by the

strong focus on conventional campaigns within tt& &frategic culture. Finally, the
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case of the US and its approach to the treatmedétaiinees in the ‘war on terror’ is
also an example for how shifts in domestic poweéati@ns interact with strategic
culture. The legal thinking behind the US’ atteriptrelax the legal provisions on
detention is clearly attributable to certain figumgithin the Bush administration, but
the policy itself had to be implemented by a widenge of policy makers and the
military. The way they received this approach wagiably mixed. On the one hand,
military personnel directly concerned with detamepparently lacked appropriate
training for detainee handling in unconventionampaigns and welcomed the
relaxation of standards that seemed to make theik wore difficult. On the other,
higher-ranking military staff and JAGs, trained @ompliance with the Geneva
Conventions, tried to resist changes in the appraaaletention imposed by policy
makers.

Determining the sources of transatlantic differsncegarding the treatment of
detainees in the ‘war on terror’ is important besmii allows us to draw conclusions
concerning the persistence of the transatlanticirggccommunity. It seems to be
clear that the current differences regarding theuasof detainees have clearly
undermined its internal cohesion as well as theraat perception of unity. Given
ongoing court reviews of the US’ detainee policyd ahe US military’s current
rapprochement to the British counter-insurgencytritoe, it is possible that the US
will slightly change its approach to the issue efeshtion in the near future. However,
an unconditional return to the status quo antenli&kely. Considering the European
side of the Atlantic, it seems implausible to assufmt the UK or Germany could
come to endorse the US’ approach — not only bec#luisewould not fit their
respective strategic cultures, but also becauseateeembedded in legal regimes that
would sanction such a move, such as the ECHR antCi@.

NATO would be the natural venue for working outfeliences concerning the
treatment of detainees. Ideally, NATO would funiot@s a forum in which member
states could not only discuss the issue of detaiasesuch, but could also exchange
their views on current threat perceptions and reagteement on the nature of
ongoing military operations. Such a broad apprasedms to be necessary given that
narrow problems such as the treatment of detairses embedded in more
comprehensive differences in strategic cultures NATO’s achievements in this
respect are not overwhelming so far. After theiahifailure to develop a joint

detainee policy in Afghanistan, NATO members seenidck away from tackling
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this ‘hot potatoe’ up-front. The problems relatedtt however, continue to exist, and
unless a viable solution is found, the issue ofttkatment of detainees will remain

one of the primary challenges to persistence ofrénesatlantic security community.

Conclusion

This article aimed to explain transatlantic diffezes in detainee policy in the ‘war on
terror’. | argued that existing approaches seekm@ccount for the emergence of
transatlantic tensions within the past decade fitseitly explain the cracks in the
normative foundations of the transatlantic secucoynmunity that appeared with
respect to the treatment of detainees. As discusstte preceding sections, neither
the unipolar distribution of power in the intermaal system nor the divergent
experience of 9/11 nor differences in the ideolabarientations of ruling coalitions
on both sides of the Atlantic can fully account flois phenomenon. Instead, | argued
that differences in strategic cultures have thetgist impact on a state’s approach to
the issue of detainees in the ‘war on terror’. Okiger aspects mentioned do have an
impact; however, this only comes about to the dxterwhich and in the way in
which they are perceived and communicatiathe lens of strategic culture.

| analysed the way in which the US’, British andr@an strategic culture influenced
the three countries respective approach to the isédetainees in the ‘war on terror’.
As a semi-permanent structure of meaning, stratagiare affects the way in which
states perceive of new security challenges and thew react to them. US strategic
culture is traditionally focused on conventionaletits and operations. 9/11 and the
subsequent ‘war on terror’ was perceived as amedpntnew type of conflict in which
existing provisions on the treatment of detaineeensed difficult to apply.
Consequently, the US administration worked towardslaxation of those standards.
British strategic culture, by contrast, grantsragi@ater importance to unconventional
campaigns. The British counter-insurgency doctramephasises the need to treat
detainees in accordance with existing legal statedar order to win the ‘hearts and
minds’ of the local populace and as a first steparals implementing rule of law
structures. German strategic culture is guidedheyidlea that military operations in
the ‘war on terror’ are best perceived as polidoygmilitary means. German policy
and military elites are generally led by the detir&gally regulate the use of military
force and consequently call for the developmera okew legal framework for these

policing actions.
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Given this close relationship between strategiduces and detainee policy, any
attempts to resolve transatlantic tensions oveligbiee of detention should take into
account more comprehensive differences concerhirggt perceptions and the nature
of military operations in response to the thredis.date it is unclear, however, in
which institutional framework an exchange on sumpids could take place. In the
absence of such a venue or mechanism, more cna¢ke inormative foundations of

the transatlantic security community are likelyotwur.
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